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OPINION
[*823] DUNIWAY, Judge:

In No. 9-65, Mobil Oil Corporation appeals from a
judgment for Rossi and Siemer, based upon a partial
summary judgment establishing liability and upon the
verdict of a jury fixing damages. In No. 9-67, Rossi and
Siemer appeal from the judgment and order denying a
new trial. We affirm in both appeals.

[*824] I. BACKGROUND.

A. The Facts.

Plaintiffs Rossi and Siemer, doing business as a
general partnership, leased from Mobil a retail motor
gasoline service station in Costa Mesa, California. Their
second three-year lease was to expire December 31,
1976, and pursuant to the lease Mobil gave notice that it
would not renew. Negotiations for a new lease failed,
but Rossi [**2] and Siemer did not vacate the premises.
On April 19, 1978, Mobil brought an unlawful detainer
action in Orange County Superior Court. That court en-
tered a judgment on January 20, 1981 that Rossi and
Siemer had been in unlawful possession of the service
station since the lease expired on January 1, 1977. The
judgment was stayed pending appeal, however, and on
December 17, 1982, the California Court of Appeal re-
versed the judgment in favor of Mobil. Mobil Oil Corp.
v. Rossi, 138 Cal. App. 3d 256, 187 CalRptr. 845
(1982).

Mobil had been delivering gasoline and other petro-
leum products to Rossi and Siemer at the station under a
Retail Dealer Contract. Mobil stopped deliveries in
March 1978, with neither the consent of Rossi and Sie-
mer nor the approval of the Department of Energy.
Rossi and Siemer asked the Department of Energy.
Rossi and Siemer asked the Department on April 28,
1978, to order Mobil to resume deliveries and on June
19, 1979, the Department issued a Decision and Order
requiring Mobil to deliver withheld supplies and to con-



Page 2

710 F.2d 821, *; 1983 U.S. App. LEXIS 27143, **;
13 Fed. R. Evid. Serv. (Callaghan) 1036

tinue supplying Rossi and Siemer in the future. The
Federal Energy Regulatory Commission affirmed that
order on August 7, 1980. [**3] Mobil has not brought a
separate action attacking that decision.

While the agency action was pending, Rossi and
Siemer opened another legal front by suing Mobil in
federal district court for the Central District of California
on June 13, 1979. They asked the court for damages and
an injunction requiring Mobil to resume regular deliver-
ies and to provide, as well, all the gasoline that it had
withheld from them since March 1978. The district court
granted the injunction on September 19, 1979, modifying
it on October 1 by deleting the requirement that Mobil
turn over to the retailer all the products it had withheld in
past months. The court held for Rossi and Siemer on
cross motions for summary judgment on October 30,
1981, and a jury awarded damages of $162,000.

B. The Law.

The Emergency Petroleum Allocation Act of 1973,
15 U.S.C. § 751 et seq., and regulations under it, 10
CFR. Part 211 (1977), since expired, required Mobil,
subject to various conditions to allocate and deliver pe-
troleum products to each operator of a retail outlet to
whom it sold gasoline during each corresponding month
in 1972. 10 C.F.R. § 211.9(a) (1977). The parties [**4]
do not dispute that they were subject to what the regula-
tions term a supplier/wholesale purchaser-reseller rela-
tionship, § 211.9(a)(2)(1), or that Mobil's obligation to
deliver gasoline supplies to Rossi and Siemer was regu-
lated by the Act and the regulations. Those regulations
provide that Mobil could stop deliveries to Rossi and
Siemer only if the Department approved in writing, §
211.9(a)(2)(1), or if Rossi and Siemer went out of busi-
ness, within the meaning of §§ 211.11(c) and 211.106(c).
Because the Department did not approve Mobil's cut-off
of product deliveries to Rossi and Siemer, the legality of
the termination is governed by § 211.11(c). The operator
of a retail sales outlet "shall be deemed to have gone out
of business with respect to that outlet for purposes of §
211.11 if it vacates the site on which it conducts such
business." 10 C.F.R. § 211.106(c)(1).

In the administrative proceedings, Mobil had argued
that a supplier could stop deliveries when it reasonably
believed that the retailer unlawfully occupied a retail
outlet, because, by its unlawful occupation, the retailer is
deemed to have gone out of business. The Department
and Commission and the district court [**5] held that a
supplier could not terminate deliveries to a retailer it
believed to be in unlawful possession, but could be com-
pelled by the Department to continue deliveries until a
state court holds the retailer's occupancy to be unlawful.
The district court relied on the Department [*825] and
Commission orders that held Mobil to be in violation of

§ 211.11(c). It found that those orders did not exceed the
agencies' authority and were supported by substantial
evidence.

II. ESTOPPEL AND JOINDER.

Rossi and Siemer argue preliminarily that this court
should not hear Mobil's appeal because (1) Mobil is col-
laterally estopped by its failure to challenge the Depart-
ment and Commission orders directly under § 211 of the
Economic Stabilization Act of 1970, 12 U.S.C. § 1904
note, and (2) Mobil has not joined the Department as a
party to this action,

A. Collateral estoppel.

Section 5(a)(1) of the Emergency Petroleum Alloca-
tion Act, 15 U.S.C. § 754(a)(1), incorporated by refer-
ence § 211 of the Economic Stabilization Act of 1970, 12
U.S.C. § 1904 note, providing for direct judicial review
of orders issued [**6] under the Allocation Act's author-
ity. Section 210, 12 U.S.C. § 1904 note, permits private
suits such as this one by persons claiming injury from
any act or practice arising out of the Allocation Act. Dis-
trict courts have jurisdiction to hear suits brought under
either section. Rossi and Siemer argue that because Mo-
bil did not mount a direct attack under § 211 upon the
Commission's order affirming the Department's finding
of an Allocation Act violation, Mobil is estopped from
contesting that finding in this proceeding.

"Offensive use of collateral estoppel occurs when
the plaintiff seeks to foreclose the defendant from litigat-
ing an issue the defendant has previously litigated unsuc-
cessfully in an action with another party.” Parklane Ho-
siery Co. v. Shore, 1970, 439 U.S. 322, 326, 58 L. Ed. 2d
552,99 S. Ct. 645 n.4. We have held that where adminis-
trative proceedings "deal with specific issues between
designated parties in enforcement or other determinative
proceedings, . . . the prevailing rule is that administrative
determinations may be given collateral estoppel effect
between the parties and their privies if they are the result
of fair [**7] adversary hearings and are supported by
substantial evidence . . ." Atlantic Richfield Co. v. Fed-
eral Energy Administration, 556 F.2d 542, 549 (Em.
App. 1977). Collateral estoppel should not attach, how-
ever, "when it is sought to be applied in an essentially
different context" from the original proceeding. /d. at
550.

Neither party has directed our attention to a statute
or rule fixing the time within which an action attacking a
Commission order must be filed under § 211. Cf 42
U.S.C. § 7193(b), setting time limit for appeal from a
Department order to the Commission. Mobil does not
argue that the Commission order against it is not yet final
and not subject to attack under § 211, but does argue that
collateral estoppel does not bar it from defending against



Page 3

710 F.2d 821, *; 1983 U.S. App. LEXIS 27143, **;
13 Fed. R. Evid. Serv. (Callaghan) 1036

Rossi and Siemer's § 210 action because (1) the issues
and facts in the two proceedings are not identical; (2) it
would be inequitable to require Mobil to have brought a
separate § 211 action attacking the Commijssion order
because it became subject to attack while the § 210 dis-
trict court proceeding concerning the same Department
interpretation was pending [**8] and at a time when the
district court had already ordered Mobil to resume deliv-
eries to Rossi and Siemer; (3) a separate § 211 action
would have contradicted "traditional notions of judicial
economy” and been a "meaningless duplication of ac-
tions"; and (4) Mobil is not challenging a finding of fact
by the Department but a conclusion of law.

The district court held that Mobil was "not estopped
from challenging the validity of the interpretation given
to the regulations” in the final Commission order because
Mobil was not strictly challenging the validity of the
remedial order and the relief it granted, but was "attempt-
ing to avoid the extension of liability to include money
damages." District Court Conclusions of Law at 7. Al-
ternatively, the court held that a "separate proceeding for
the sole purpose of judicial review would raise issues
identical to those raised in this proceeding, and would
therefore be unnecessarily duplicative." Id.

[*826] Without retreating from our approval of of-
fensive collateral estoppel in Atlantic Richfield, we nev-
ertheless find Mobil not barred by that principle here.
See Parklane Hosiery, supra, 439 U.S. at 331, granting
[¥*9] trial courts broad discretion to determine when
offensive collateral estoppel should be applied. As we
explain below, we do not agree with the district court
that Mobil's appeal cannot be considered an attack on the
validity of the Department and Commission orders. But
the Commission order became effective August 7, 1980,
after the district court had issued the injunction directing
Mobil to resume deliveries to Rossi and Siemer, and
while the parties were preparing for trial. Because the
issues there would be the same as in a concurrent § 211
proceeding, and because Mobil could have filed a § 211
action in the same district court, we hold that Mobil is
not collaterally estopped from attacking the Department
or Commission orders here.

B. Joinder of the Department.

Rossi and Siemer next argue that Mobil may not at-
tack the district court's decision upholding the Commis-
sion order without joining the Department. They con-
tend that the agency should be given the opportunity to
defend its reasoning because "Rossi and Siemer obvi-
ously do not possess the necessary expertise to defend
the [Department's] decision-making authority." Appel-
lee's Response Brief (filed Sept. 2, 1982) [**10] at 11-
12.

This court was created by § 211(b) of the Economic
Stabilization Amendments of 1970, Pub. L. No. 92-210,
85 Stat. 743, 749, approved December 22, 1971. A little
over a year later, we decided Associated General Con-
tractors of America, Inc. v. Laborers International Local
612,476 F.2d 1388 (Em. App. 1973). There, we required
the joinder of administrative agencies in an action chal-
lenging their decision, even though none of the parties
bad requested joinder. It was an action for a declaratory
judgment upholding a labor contract that the agencies
had refused to approve. In our opinion, we hinted
strongly that the agencies' actions were unlawful, id. at
1399-1400, 1405. We then said:

To further breathe life into the legal sys-
tem with which we are concerned . . . we
hold that in the absence of equivalent rep-
resentation or other extraordinary circum-
stance which we cannot now anticipate no
order of an economic stabilization pro-
gram agency should be mandated or sub-
jected to invalidation in any judicial pro-
ceedings unless that agency has been
made party to such proceedings.

1d. at 1407.

When we decided [**11] that case, both we and the
stabilization agencies were feeling their way, and we felt
strongly that, even in what appeared to us to be a clear
case of invalidity of an agency order, the agency should
be a party, lest we be led astray. By 1979, we had
learned a good deal, and so had the Department and the
Commission. In that year we decided Dyke v. Gulf Oil
Corp., 601 F.2d 557 (Em. App. 1979).

The action was for overcharges in the sale of gaso-
line, and the Department was joined as a party. It asked
to be dismissed, and when its motion was denied, we
granted an interlocutory appeal. We reversed. In an
opinion by Judge Christensen, who also wrote the opin-
ion in Associated General Contractors, we said:

The question of the joinders of the DOE
in these cases was not set at rest by our
decisions in Longview Refining Co. v.
Shore, 554 F.2d 1006 (Em. App.), cert.
denied, 434 U.S. 836, 98 S. Ct. 126, 54 L.
Ed. 2d 98 (1977); Air Products and
Chemicals, Inc. v. United Gas Pipe Line
Co., 503 F.2d 1060 (Em. App. 1974); and
Associated General Contractors of Amer-
ica, Inc. v. Laborers International Local
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612, 476 F.2d 1388 (Em. App. 1973).
[**12]

601 F.2d at 562. As to Associated General Contractors,
we said:
The object of joinder in that case was
not to gratuitously constrain the agency
but to seek its expertise and insight in [a]
limited context. . . .

Id. at 563. We expressed similar views about Air Prod-
ucts and Longview. Id.
[*827] 1t is reading altogether too

much into [Longview] to suggest that its

description of the agency's powers indi-

cated that those powers necessarily were

to be exercised in purely private litigation,

much less that the agency should be gen-

erally joined as a party to such litigation

for that or any other purpose.

Id. We listed a number of reasons why joinder of the
agency should not be required and pointed out that under
Rule 24(b), Fed. R. Civ. P, intervention by the agency,
at its request, could be permitted. Id. at 567-568j. We
concluded:
The salutary rule of deference of courts
to agency decisions should not be dis-
torted to become a rule of unreasonable
judicial dependence upon agency joinder
in private cases generally. Footnote omit-
ted.

We did, however, [**13] leave the door open to joining
the agency when its order is under attack. Id. at 568.
However, we do not read the Dyke opinion as requiring
that the agency be joined in every such case.

In the present case, Mobil asserts that its position
"does not require invalidation of an agency order." Reply
brief, p. 7. We find this position astonishing in the light
of Mobil's opening brief which contains a "Point II"
headed as follows:

THE REMEDIAL ORDERS ISSUED BY THE
DOE AND FERC AND UPON WHICH THE DIS-
TRICT COURT RELIED ARE IMPROPER.

The brief then proceeds to argue that the orders are
"Arbitrary and Capricious," "Beyond The Agency's Au-
thority," and "Not Supported by Substantial Evidence."

However, the fact that Mobil does attack the De-
partment's orders does not persuade us that, in this case,
we should reverse for failure to join the Department as a
party. This is not a case, like Associated General Con-
tractors, in which we incline to the view that the orders
are invalid, but are reluctant to so hold without having
the agency before us. Moreover, here the orders are at-
tacked only in part; Mobil has complied, albeit reluc-
tantly, since September 19, 1979, and [**14] does not
now attack the injunction that required it to do so. The
question presented is neither complex nor difficult. The
program no longer exists. Surely it is in the interest of
both parties that this litigation be not prolonged unneces-
sarily. We are directed by the Act which created us "to
exercise [our] powers . . . in such manner as to expedite
the determination of cases. . . ." See Marine Petroleum
Co. v. Champlin Petroleum Co., 657 F.2d 1231, 1245
(Em. App. 1980). See, also, Bulzan v. Atlantic Richfield
Co., 620 F.2d 278 (Em. App. 1980), holding that the
issuance of a remedial order by the Department is not a
bar to an action by a buyer against his supplier under §
210 for damages for violation of the regulations. There,
we emphasized the difference between the parties to the
two proceedings, the remedies afforded, and the purposes
served. The same considerations are involved here. In
Bulzan, we cited Dyke for the proposition that "the [De-
partment] cannot be required to be a party to a private
suit under section 210, unless there are compelling cir-
cumstances which necessitate the agency's involvement.”
620 F.2d at 282-283. [**15] We find no such circum-
stances here.

III. THE DEPARTMENT AND COMMISSION OR-
DERS.

Mobil's arguments are directed at the Commission's
finding that

Nothing in the Emergency Petroleum
Allocation Act or the regulations suggests
that Mobil's duty to supply gasoline and
other products is conditioned upon the
lawful possession of the retail site by the
retailer.
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Order at 5. Mobil argues that this conclusion contradicts
this court's holdings in Atlantic Richfield Co. v. Zarb,
532 F.2d 1363 (Em. App. 1976), and Marathon Oil Co.
v. FEA, 547 F.2d 1140 (Em. App. 1976), and prior De-
partment decisions. It also claims that the Commission's
order is beyond the agency's authority and not supported
by substantial evidence.

We do not construe the paragraph, quoted above out
of context, to mean that adjudicated unlawful possession
is irrelevant to [*828] a supplier's duty to supply prod-
ucts under 10 C.F.R. § 211. Rather, we read the Com-
mission order, as the district court did, to permit termina-
tion of deliveries only "after a final state court judgment
that the seller is in unlawful possession of the retail
premises.” District [**16] Court Conclusions of Law at
8. That the Commission agrees with our reading is
shown by its quotation, with approval, of the Department
order's language that

the DOE need not either determine or
presume that Rossi & Siemer's occupation
of the station site is lawful; rather, it may
defer such a determination to the appro-
priate state judicial authorities . . . The
DOE's policy allows the agency to en-
force existing supply relationships pend-
ing the resolution of property disputes.

Decision and Order 23, quoted in Commission Order at
5.

A. Atlantic Richfield and Marathon Oil.

We first address and remove the linchpin of Mobil's
appeal, its argument that 4¢lantic Richfield requires us to
overturn the agency orders as illegal. In support, Mobil
cites a characterization of the Atlantic Richfield holding
by this court in Marathon Oil, 547 F.2d at 1142, n.7, that
the attempt of a retailer who was a holdover tenant "to tie
his product demand to an illegal occupancy did not in-
voke any right pursuant to the continuation of wholesale-
purchaser relationships requirement [of the allocation
regulations]."

There is a fundamental difference [**17] between
Atlantic Richfield and this case. In that case, the service
station lease had expired, after renewal had been refused
on July 31, 1973. When the tenant refused to vacate, the
oil company obtained a state justice court judgment for
possession on August 29, 1973. The Emergency Petro-
leumn Allocation Act of 1973, 15 U.S.C. § 751 et seq.
(Pub. L. No. 93-159, 87 Stat. 627, 635), was enacted on
November 27, 1973, At that time, the tenant's lease had
expired, and his possession of the service station had
been held unlawful by a state court. The regulations

were issued on January 14, 1974, 39 Fed. Reg. 1924
(1974). In June, 1974, Atlantic Richfield obtained a sec-
ond judgment against the tenant in ejectment in the state
court. Not until after the second judgment did the
agency begin proceedings on July 25, 1974 to compel
Atlantic Richfield to supply gasoline to the tenant, who
had not yet been physically ousted.

It was in the light of these facts that we held the
agency's order to be invalid. We emphasized that the Act
could not be given retroactive effect, Atlantic Richfield
Co., 532 F.2d at 1371-1372, and that [**18] the rela-
tionship between the oil company and its tenant had ter-
minated, and the tenant's possession had been found
unlawful by two courts, before the agency began its pro-
ceeding. Our opinion concluded:

Most importantly here, the Emergency
Petroleum Allocation Act of 1973, as
amended, never authorized the FEA to al-
locate and control ARCO's service station
property, which the FEA attempted to do
by the issuance of the Remedial Order in
controversy.

Id. at 1372.

It is that language on which Mobil heavily relies.
However, that language must be read in the light of the
facts of the case that was before us. It applied to the
facts of that case; it does not control this case, in which
the facts are quite different. Here, the lease was in effect
when the Act was enacted and when the regulations were
adopted. It is thus undisputed that they applied to Mobil
and Rossi and Siemer, and that the former was under a
duty to supply gasoline and that the latter had a right to.
receive it. The lease did not expire until December 31,
1976, and the tenants' possession was not held unlawful
by the state court until 1981.

In this case the Department properly recognized
[**19] that it lacks authority to resolve disputes regard-
ing real property. As it stated:

Any attempt by the DOE to determine
whether Mobil's belief concerning Rossi
and Siemer's illegal occupancy is correct
would require the agency to consider and
[¥829] to some extent resolve the very
claims and legal theories that are now be-
ing adjudicated in the California state
courts.
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Order at 21. This is consistent with the closing sentence
of our decision in Atlantic Richfield, quoted above. The
Department did not impermissibly regulate property
when it required Mobil to resume deliveries. The charac-
terization of our holding in Atlantic Richfield by Mara-
thon Qil, favored by Mobil, is not controlling because it
is dictum. Moreover, it concemed an occupancy that
was "illegal." Mobil's argument that the order was in
effect pendente lite relief in a property dispute, outside
the agency's direct authority under 10 CF.R. § 205.204,
is meritless.

Mobil further argues that a decision against it here
will encourage retailers to hold over unlawfully, confi-
dent that their supply of products will continue even
though they may have no right to be on the premises:.
[**20] It also contends that existing administrative pen-
alties and federal court relief are sufficient to discourage
suppliers from cutting off deliveries to retailers who are
in lawful possession. It argues that if, after a delivery
cut-off, a state court were to find that the retailer's pos-
session had been legal, damages would make the retailer
whole. We are not persuaded.

The Allocation Act not only protects retailers, but,
more importantly, the public, by assuring a continuing
equitable distribution of allocated products. See Emer-
gency Petroleum Allocation Act of 1973, as amended, 15
U.S.C. § 753(b)(1)(F). The program could be under-
mined if supplies could be cut off by a distributor-lessor
any time it alleges unlawful possession by a retailer-
tenant.

B. Previous agency rulings.

Mobil argues that the Department and Commission
orders, relied upon by the district court, contradict previ-
ous agency rulings. They do not. In Atlantic Richfield
Co., 6 FEA para. 80,528, Energy Mgmt. (CCH) (Aug. 3,
1977), the agency affirmed a Department remedial order
requiring, as did the one at issue here, a supplier to re-
sume deliveries to a retailer who was a holdover [**21]
tenant. Consistent with a supplier's obligation to deliver
products to a retailer "at any location to which [the re-
tailer] has the right of possession,”" the Department re-
quired deliveries to continue to the retailer until entry of
an adverse judgment after a trial in a state court on the
issue of possession. 6 FEA at p. 80,666. In Cities Ser-
vice 0Oil Co., 1 DOE para. 80,172, Energy Mgmt. (CCH)
Dec. 21, 1977, the Department ordered deliveries to con-
tinue under similar circumstances.

Mobil directs our attention to no post-Atlantic Rich-
field order inconsistent with the Department's present
insistence on continued delivery of gasoline and other
products unless and until a state court adjudicates that the
retailer is occupying the site unlawfully.

C. Substantial evidence.

Mobil argues that the Department order was not
supported by substantial evidence demonstrating that
Rossi and Siemer occupied the service station lawfully.
This argument misconstrues the Department's rational
and reasonable interpretation of § 211 that deliveries
must continue as long as there is no state court adjudica-
tion that the retailer possessed the site unlawfully. As
there was at that time [**22] no such state court judg-
ment, substantial evidence supported the order compel-
ling the resumption of deliveries.

The Department did not, as Mobil contends, arbitrar-
ily create an irrebuttable presumption of lawful posses-
sion until the entry of a state court judgment to the con-
trary. That presumption, if it is to be termed that, was
required by this court's ruling in Atlantic Richfield that
the agency "simply has no authority to regulate directly
or indirectly the use of real property, or the leasing of
service station property." 532 F.2d at 1370. Footnote 13
of that opinion, cited by Mobil, is inapposite. It disap-
proves a purported irrebuttable presumption erected by
the agency that, if the retail sales site is not vacated, the
retailer has not gone out of business under § 211.106(c),
even when state courts had determined the retailer's con-
tinued occupancy to be unlawful. That is not the case
here.

[*830] The district court was correct in adopting
the Department's interpretation of the Allocation Act
regulations. As we construe the interpretation, it is nei-
ther plainly erroneous nor inconsistent with other regula-
tions. Koch Refining Co. v. DOE, 658 F.2d 799, 803
(Em. App. 1981). [**23] Moreover, the Department and
Commission orders were neither in excess of the agen-
cies' authority nor based on findings not supported by
substantial evidence. § 211 (d)(1), 12 U.S.C. § 1904
note.

IV. MOBIL'S OTHER CONTENTIONS.
A. Expert witness testimony.

Mobil argues that it was error to permit Rossi and
Siemer's expert witness, McEntee, to testify about aver-
age profit margins of service stations with which he was
not specifically familar, gasoline pricing decisions, mar-
ket conditions affecting Rossi and Siemer's station, and
about marketing in the gasoline industry in general.

The trial court approved McEntee's testifying in the
areas of "gallonage and profitability figures that certain
service stations would be likely to obtain." Mobil argues
that McEntee's background as a bookkeeper for Rossi
and Siemer and other service station operators does not
qualify him to testify on the areas cited. Mobil overlooks
the fact, however, that McEntee testified that he provided
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bookkeeping services for approximately 200 service sta-
tions, that he was the west coast agent for five years for a
company providing management services to station op-
erators, that [**24]) he was familiar with competitive
conditions in Rossi and Siemer's marketing area, and that
he consulted with Rossi and Siemer on the pricing and
profitability of their station. The trial judge did not abuse
his discretion in permitting McEntee to testify as one
"skilled" in the area. Fed. R. Evid. 702 and Advisory
Note.

A closer question is Mobil's argument that McEn-
tee's damage estimates, and the monthly financial state-
ments from which they were derived, should not have
been admitted into evidence. Throughout discovery and
a portion of the trial, McEntee represented to Mobil that
the monthly financial statements his firm had prepared
for Rossi and Siemer were drawn directly from their
daily financial records. Those monthly statements were
admitted into evidence as such. During cross-
examination, however, McEntee revealed that in fact, the
expense entries on those monthly statements were esti-
mates drawn from industry averages. Rossi and Siemer
operated more than one business from the service station
site, but had kept only a single set of books. When, after
the lease dispute began, they asked for a separate set of
statements showing the condition of the gasoline-related
business [**25] only, McEntee had prepared statements
using average industry expense figures, rather than actual
figures from Rossi and Siemer's day-to-day records.
Those were the statements introduced into evidence to
form the basis for McEntee's estimate of Rossi and Sie-
mer's losses during the disputed period.

We do not approve of Rossi and Siemer's conceal-
ment throughout discovery of their use of industry aver-
ages, rather than actual expenses. Mobil is correct that
the financial statements were not admissible hearsay
under Federal Rule of Evidence 803(6). The statements
were not compilations of regularly kept business records,
but exhibits specifically prepared for this litigation. See
Palmer v. Hoffman, 318 U.S. 109, 87 L. Ed. 645, 63 S.
Ct. 477 (1943).

We do not, however, find that the district judge
abused his discretion in admitting the evidence. McEntee
was qualified as an expert witness, and as such, was enti-
tled to rely on inadmissible evidence in forming his opin-
ions. Fed. R. Evid. 703, 704. The only requirement was
that the facts or data relied upon be "of a type reasonably
relied upon by experts in the particular field in forming
opinions or inferences upon [**26] the subject." Fed. R.
Evid. 703. See Standard Oil Co. of California v. Moore,
251 F.2d 188, 222 (9th Cir. 1957).

We note that McEntee underwent considerable ques-
tioning by counsel for Mobil and that, although surprised

by the disclosure [*831] of his "estimate" methodology,
Mobil was able to attack it to a certain degree on cross-
examination and in closing argument. Furthermore, it is
not clear that Mobil was substantially prejudiced by the
admission of the estimates. See Kotteakos v. United
States, 328 U.S. 750, 764-765, 90 L. Ed. 1557, 66 S. Ct.
1239 (1946); Schneider v. Lockheed Aircraft Corp., 212
U.S. App. D.C. 87, 658 F.2d 835, 844 (D.C. Cir. 1981).
The jury discounted McEntee's calculation of between
$245,698 and $292,847 when it returned an award of
$162,000.

For these reasons, we find no abuse of discretion in
the admission of the evidence.

B. Mitigation.

Mobil also claims error in the trial judge's refusal to
instruct the jury that Rossi and Siemer could have miti-
gated their damages by arranging for delivery and sale of
their allocated gasoline to another dealer. At trial, Mobil
introduced a letter [**27] dated March 9, 1978, in which
Mobil offered to deliver Rossi and Siemer's allocation to
another location they designated within the same market-
ing area. The judge instructed the jury.

During the cross-examination of Mr.
McEntee, there was an implication raised
that the plaintiffs might have attempted to
sell or assign their allocation of gasoline
for the period from March 1979 [sic]
through September 1979 to one or more
other dealers. You are instructed that pur-
suant to federal law the right to an alloca-
tion is not separately assignable and may
be transferred only if the entire business
or activity of the firm is terminated.

Transcript at 569. The trial judge relied on 10 C.F.R. §
211.11(d)(1977), which provides,
The right to receive an allocation shall
not be assignable separately but shall be
considered an integral part of the ongoing
business or established end use. The right
to an allocation shall be deemed to have
been transferred only when the entire
business or activity of the firm is trans-
ferred to a successor firm.

Mobil's argument that § 211.11(d) permits a retailer
to assign a particular delivery of gasoline, as opposed
[**28] to the "right to receive" gasoline, is unfounded.
Mobil says that such a transfer of gasoline would be con-
sistent with the Allocation Act, as long as the recipient
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retailer was located in the same marketing area as Rossi
and Siemer. We disagree, however, on the authority of
the Department's Interpretation No. 77-47, December 21,
1977, found at Fed. Energy Guidelines (CCH) P56,384.

That interpretation dealt with a gasoline retailer who
purchased a second service station, along with its alloca-
tion rights, in the same marketing area, and sought to
transfer the allocation attributable to his first station to
the new station. Thereby, rather than operating two sta-
tions in the same marketing area, he would be operating
one station with the allocation of two stations. Although
the operator no longer sold gasoline from the first site, he
remained in possession. The Department held that the
retailer could not transfer the allocation belonging to the
first station without complying with 10 CF.R. § 211.106
(c)(1)(1977), requiring, inter alia, that the retailer vacate
the first site. Id. at p. 56,485. In addition, the retailer had
not satisfied the condition of § 211.106(c)(1)(iii) [**29]
requiring him to "reestablish another retail site." The
agency said that he had merely transferred the first sta-
tion's allocation to another location -- the one he had just
purchased -- of an ongoing business. /d.

Mobil argues that this Interpretation means only that
the retailer could not transfer his allocation without the
consent of the supplier. There is nothing in the Interpre-
tation, however, indicating that the supplier of the origi-
nal station objected to delivering the allocation to the
new station. The trial judge was correct in ruling that,
because Rossi and Siemer remained in possession of the
service station, they could not transfer their gasoline al-
location elsewhere.

V. ROSSI AND SIEMER'S APPEAL.

In No. 9-67, Rossi and Siemer argue that the district
court should have granted them treble damages and at-
torney's fees, and [*832] seek a new trial for the reason
that they were prejudiced by substantial errors of law.

A. Treble damages and attorney's fees.

Section 210 of the Economic Stabilization Act, in-
corporated into the Allocation Act by 15 U.S.C. § 754,
states:

(a) Any person suffering legal wrong
because of any [**30] act or practice
arising out of this title, or any order or
regulation issued pursuant thereto, may
bring an action in a district court of the
United States, without regard to the
amount in controversy, for appropriate re-
lief, including . . . damages.

(b) In any action brought under sub-
section (a) against any person renting

property or selling goods or services who
is found to have overcharged the plaintiff,
the court may, in its discretion, award the
plaintiff reasonable attorney's fees and
costs, plus whichever of the following
sums is greater:

(1) an amount not more
than three times the
amount of the overcharge
upon which the action is
based, or

(2) not less than $100
or more than $1,000

12 U.S.C. § 1904 note.

Rossi and Siemer did not allege that Mobil had
overcharged them for gasoline. Their claim was that it
had failed to deliver gasoline to them to which they were
entitled. The district court refused their request for treble
damages and attorney's fees, apparently in the belief that
such relief was foreclosed by § 210(b)'s express refer-
ence only to overcharges:

Plaintiffs . . . now petition the Court to
treble the [#*31] damages and award at-
torney fees. They cite Section 210 of the
Economic Stabilization Act of 1970,
which deals with overcharges.

The motion is denied.

District court order of April 6, 1982,

Rossi and Siemer argue that it is illogical to permit
recovery of treble damages for an overcharge but not for
injury caused by a supplier's failure to deliver gasoline,
when the result of a supply cut-off can be more severe
than overcharging for gasoline that is delivered. For
support for their proposition that § 210(b) permits treble
damages in their case, they rely primarily on langnage
found in Bulzan v. Atlantic Richfield Co., supra, where
we upheld the right of a commission supplier of petro-
leum products to pursue a private action under § 210 for
an allocation violation after he had already been awarded
an administrative remedy. Specifically, they cite our
statement that § 210

provides treble damages and injunctive
relief for any person who has suffered a
legal wrong because of a violation of a
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regulation promulgated under the [Alloca-
tion Act].

Bulzan v. Atlantic Richfield Co., 620 F.2d at 280 (Em.
App. 1980). [**32]

The Commission supplier in Bulzan, like Rossi and
Siemer did not allege overcharges; he alleged violations
of a wholesale purchaser-reseller relationship. It is true
that our opinion there several times mentioned the sup-
plier's claim for treble damages, and, in fact, at one point
suggested that the damage claim particularly supported
his private right of action:

Private remedies under section 210, and
in particular the remedy of treble dam-
ages, not only encourage aggrieved par-
ties to come forward with their complaints
(thereby supplementing the enforcement
machinery of the government); they also
provide a strong deterrent to any would-
be violator of a FEA or DOE regulation.

id. at 282.

But our holding in Bulzar did not depend on the
supplier's claim for treble damages; indeed, we did not
there decide the validity of that claim. As we stated our
conclusion,

We now hold that the entry of a reme-
dial order . . . does not foreclose the com-
plainant's right to institute a private action
for damages and injunctive relief under
section 210.

Id. at 283, see also id. at 284. It is thus clear [¥*33] that
our attention in Bulzan was not directed to the supplier's
claim for treble damages, but to his claim for any dam-
ages [*833] atall, in view of the fact that he had already
received administrative relief.

Finally, faced directly with the issue as we are here,
we are constrained to follow the plain language of the
statute, which provides for treble damages only for over-
charging. See Eastern Air Lines, Inc. v. Mobil Oil Corp.,
677 F.2d 879, 881 (Em. App. 1982) ("'overcharge ' is a
term of art under § 210 (b, c) of the ESA, relating only to

charges in excess of the ceiling price under the price
regulation.")

Rossi and Siemer argue that the appearance of
"overcharge" only in § 210(b) is not significant, consid-
ering that the section was incorporated into the Alloca-
tion Act from the Economic Stabilization Act of 1970,
which dealt with price controls, not petroleum allocation,
15 U.S.C. § 754(a)(1). But we do not think it likely that,
as Rossi and Siemer suggest, Congress' failure to modify
§ 210 for purposes of the broader Allocation Act is a
mere oversight. The word "overcharge" appears several
times in subsection (b), [**34] and subsection (c) is
devoted to defining the term.

The legislative history of 15 U.S.C. § 754 supports
our view. The Senate bill contained a provision for a
private enforcement remedy "which [would] prohibit
failing to sell petroleum products to petroleum distribu-
tors and retailers at prices and in quantities determined
under [the determined allocation].” Conference Report
93-628, reprinted in 1973 U.S. Code Cong. & Admin.
News 2688, 2707-2708 (emphasis added). The Senate
version also included punitive damages and . attorney's
fees for such violations. Id. at 2708. The conference
chose not to accept that version, however, adopting in-
stead the Economic Stabilization Act section, which pro-
vides for treble damages and attorney fees only as a rem-
edy for overcharges.

B. Mitigation.

Rossi and Siemer next argue that the trial court's rul-
ings admitting or excluding certain evidence of the rent
dispute, and jury instruction on mitigation of damages,
deprived them of a fair trial and led to an unreasonably
low damage verdict in their favor.

The trial judge allowed the introduction of evidence
of the amount of rent Mobil was demanding in [*%35] a
proposed new lease, of Rossi and Siemer's not paying
rent to Mobil, and of a state court’s ruling in Mobil's fa-
vor in that dispute. It excluded evidence that the state
court had declined to order Rossi and Siemer to pay rent
while the proceeding there was pending, and had eventu-
ally ordered Rossi and Siemer to pay only the $1,575 due
under the expired lease, not the $2,150 demanded by
Mobil.

Rossi and Siemer point out that the judge struck
Mobil's counterclaim for unpaid rent before the trial be-
gan, and argue that the evidence of the dispute was
prejudicial and irrelevant. They assert that the jury ver-
dict is unreasonably low because, while the evidence
showed that the average Los Angeles area service sta-
tion's margin on gasoline sold was 8.3 cents per gallon in
1978 and 14 cents in 1979, the verdict amounts to a mar-
gin of only 5.19 cents per gallon, even assuming no
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losses attributable to the decline in their mechanical re-
pair business after the removal of the Mobil name from
their station. They conclude that the jury improperly off-
set the total amount of unpaid monthly rent demanded by
Mobil against the damage estimate provided by their
expert, McEntee, to arrive at the verdict.

[**36] Mobil argues that the evidence of the rent
dispute was relevant (1) to rebut Rossi and Siemer's alle-
gation that Mobil cut off their gasoline willfully and de-
liberately to run them out of business, and (2) to show
that Rossi and Siemer could have mitigated their dam-
ages by paying the disputed rent under protest.

We do not see the relevancy of Mobil's motives to
the issue of Rossi and Siemer's lost profits, particularly
because the trial judge instructed the jury that it was not
to award damages for the purpose of punishing Mobil or
to serve as an example or warning to others. Transcript
at 575. We do, however, agree that the evidence was
relevant to Rossi and Siemer's duty to reasonably [*834]
mitigate damages. Mobil suggested to Rossi and Siemer
during the course of their dispute that if they were to pay
the amount of rent sought by Mobil -- an increase of
$575 a month over the expired lease amount of $1,575 --
gasoline deliveries would continue while the parties liti-
gated the rent dispute. Whether it would have been rea-
sonable for Rossi and Siemer to have done so was prop-
erly for the jury to decide. Rossi and Siemer have not
directed our attention to anything in the [**37] record
suggesting to the jury that it offset unpaid rent against
lost profits.

Rossi and Siemer argue that their expert witness tes-
timony was "undisputed" because Mobil failed to present
evidence controverting their projections or underlying
assumptions. As we discussed above, however, Mobil
might have put on evidence controverting Rossi and
Siemer's damage assessments and assumptions, had it
been aware, before the trial was half over, that Rossi and
Siemer's estimates were based on average industry costs,
not actual expense figures. It is reasonable to believe
that the jury independently assessed the credibility of
those assumptions in reducing Rossi and Siemer's ex-
pert's estimation of lost profits.

Furthermore, we note that any prejudicial effect of
the evidence as to the rent dispute is mitigated by other
factors. Even though the judge refused to permit testi-
mony that the state court unlawful detainer finding
against Rossi and Siemer was on appeal, counsel for
Rossi and Siemer did manage to make the appeal known
to the jury. Transcript at 413. In addition, Siemer testi-
fied that Mobil refused to accept their offer to pay the
amount of rent due under the expired lease, and [**38]
in fact returned one payment. Transcript at 59.

Rossi and Siemer assert that the trial judge erred by
refusing to instruct the jury that a plaintiff has no duty to
mitigate damages when both the plaintiff and the defen-
dant "have an equal opportunity to reduce the damages
and it is equally reasonable to expect the defendant to
take steps to minimize damages." Instead, the judge in-
structed that

The law imposes upon a party injured
by another's actions the duty of using all
ordinary care and making all reasonable
efforts and expenditures of money to ren-
der the injury as light as possible. If by
his own actions or failure to act he allows
the damages to be unnecessarily en-
hanced, the increased loss, that which was
avoidable by the performance of his duty,
falls upon him, the plaintiff.

The conduct taken by the injured
party in response to defendant's wrongdo-
ing must have been reasonable.

Reasonable conduct is to be deter-
mined from all the facts and circum-
stances of each case . . ..

The law does not require that a plain-
tiff incur undue risk, expense or humilia-
tion in order to mitigate damages.

Transcript at 575-576.

Applying their requested instruction [**39] to the
facts, Rossi and Siemer argue that (1) it would have been
just as easy for Mobil to have continued delivering gaso-
line, under protest, during the litigation, as it would have
been for them to pay the disputed rent, under protest; (2)
therefore, they were under no duty to pay rent in order to
mitigate the injury caused by Mobil's cut-off of gasoline
deliveries.

Rossi and Siemer's theory is incorrect. It would re-
lieve every plaintiff of the duty to mitigate because the
defendant could have mitigated by not breaching the
contract in the first place. Toyota Industrial Trucks
U.S.A. Inc. v. Citizens National Bank of Evans City, 611
F.2d 465 (3d Cir. 1979), and S.J. Groves & Sons Co. v.
Warner Co., 576 F.2d 524 (3d Cir. 1978), are inapposite
because they deal with sitnations where both parties
could have reduced damages by performing the same act.

More to the point is Henrici v. South Feather Land
& Water Co., 177 Cal. 442, 170 P. 1135 (1918), where
the court held that the plaintiff farmer had an obligation
to pay for a continued supply of irrigation water during



